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arewr/ ORDER

PER: SANDEEP GOSAIN, J.M.

This appeal by the assessee is directed against the order dated 26.06.2023 of
Id. CIT (A), National Faceless Appeal Centre (NFAC) Delhi passed under section 250
of the IT Act, 1961 for the assessment year 2016-17. The assessee has raised the

following grounds :-

1. Under the facts and circumstances of the case learned CIT (Appeal)
was not justified while confirming the order passed by AO u/s 144
assessing total income Rs. 57,18,990/- with NIL demand which was
rectified by AO u/s 154 taxing income u/s 115BBE on Rs.
54,52,578/- and raising total demand Rs. 23,88,450/- without
ensuring service of notice.

2. Under the facts and circumstances CIT (Appeal) was not justified
while confirming the addition amounting to Rs. 54,52,578/- u/s 68,
which was not the subject matter of order passed by AO.
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3. Under the facts and circumstances of the case CIT (Appeal) was
not justified while presuming sales proceeds and deposit of cash
withdrawal amounting to Rs. 54,52,578/- as unexplained cash
credit u/s 68.

4. Assessee craves to add alter any of the grounds of appeal before or
at the time of hearing.

2. The brief facts of the case are that the assessee e-filed his return of income
for the year under consideration on 31.03.2017 declaring total income of Rs.
2,66,410/-, which was processed under section 143(1) of the IT Act, 1961. The case
of the assessee was selected for limited scrutiny under CASS. Notice under section
143(2) of the IT Act was issued on 18.09.2017 which was duly served upon the
assessee through e-filing website of Income Tax Department. Subsequently, notices
under section 142(1) of the IT Act were issued on 12.09.2018, 20.10.2018,
06.11.2018 and 08.12.2018 requiring the assessee to file certain
details/information/clarification. In compliance to these aforesaid notices, neither
the assessee uploaded any reply/details/information nor sought any adjournment on
e-filing/ITBA portal. A final opportunity was given to the assessee vide notice dated
17.12.2018 asking the assessee to show cause by 19.12.2018 as to why his case
may not be decided on the basis of material available on record ex-parte under
section 144 of the IT Act. Since no compliance was made by the assessee, the AO
completed the assessment ex-parte vide order dated 24.12.2018 on the basis of
material available on record at a total income of Rs. 57,18,988/- by making an
addition of Rs. 54,52,578/- on account of unexplained cash deposits in savings bank

account. Aggrieved by the order of assessment, the assessee preferred an appeal

before the Id. CIT (A). The Id. CIT (A) NFAC dismissed the appeal of the
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assessee ex-parte vide order dated 26.06.2023 as the assessee has neither
appeared nor filed required details/information.

Now the assessee is in appeal before us.
3. We have heard rival contentions, perused the material on record and gone
through the orders of the revenue authorities. At the appellate proceedings, the Id.
CIT (A) issued notices dated 13.01.2021 and 22.05.2023 fixing the hearing on
21.01.2021 and 29.05.2023 respectively but in response to the Notice of Hearing
neither appellant nor his representative filed/forwarded any submissions. Therefore,
the Id. CIT (A) decided the appeal of the assessee ex-parte on the basis of material
available on record relying upon various judicial pronouncements of Hon'ble
Supreme Court, Hon’ble High Courts and the decisions of Tribunal by observing in
para 8 of his order as under :-

"8 Thus it was imperative on the appellant to prove identity,
genuineness of the transaction. In this case the appellant has failed to
prove that the transaction was genuine. He failed to explain the source
of the deposits. Having failed to discharge his onus and explain the
source of investment, the addition of Rs. 54,52,578/- has been aptly
made. The assessment was completed total of Rs. 57,18,990/- is fully
Justified and it should be added u/s 68 as undisclosed income of the

appellant. The ground of appeal is dismissed.”

We find that inspite of sufficient opportunities of being heard given by the
revenue authorities to the assessee, the assessee has not complied with the

notices and failed to prove identity, genuineness of the transaction and
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explain the source of deposit of cash in the bank account of the assessee. The
Id. CIT (A) accordingly dismissed the appeal of the assessee ex-parte.

4, Since the impugned order of the Id. CIT (A) was passed ex parte for non
compliance of the notices issued and not explaining the source of deposit in the
bank account of the assessee, by upholding the assessment order passed under
section 144 of the IT Act, whereby the AO made addition of Rs. 54,52,578/- on
account of unexplained cash deposits under section 68, therefore, in the
totality of facts and circumstances of the case and in the interest of justice, we are
of the view that it will be reasonable to provide one more opportunity to the
assessee. We, thus, set aside the ex-parte order of the Id. CIT (A). Be that as it
may, without going into merits, considering the interest of natural justice, we restore
the matter back to the file of the A.O. for fresh adjudication after providing a
reasonable opportunity of being heard to the assessee. The assessee is granted one
more opportunity to represent his case before the A.O. and directed to file necessary
documents/evidences as required by the AO. In case the assessee fails to appear
before the AO, the AO may decide the appeal on the basis of the material available
on record.

5. In the result, this appeal of the assessee is allowed for statistical purposes.

Order pronounced in the open court on  28/11/2023.
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